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Governor’s Message On The 60th Anniversary Of The
NJ Law Against Discrimination by Acting Governor Richard J. Codey

Sixty years ago, the State of New Jersey took
ahistoric step and enacted the Law Against
Discrimination, protecting individualsin our
state from discrimination.

Today, we are proud to live in a state that
values equdity, justice and equal
opportunity for al people. These are the
valuesthat | seein the decent, hard-working
people | meet whiletraveling throughout
New Jersey.

Unfortunately, there are some who do not
recognize the need to respect al peoples.
Through their words and their actions, they
harm more than just aparticular ethnic or
religious group; they threaten al of uswho
value New Jersey’s diversity and culture and
America'scommitment to freedom and
justice.

The Law Against Discrimination givesusan
important tool to protect the citizens of New
Jersey from bias, hatred and racism. Aswe
mark thismilestonein thelaw’shistory, |
commend the New Jersey Division on Civil
Rightsand Director Vespa-Papaleo for
outstanding leadership in the effort to
combat unlawful discrimination.

But it will takemorethan lawstowinthe
battle against hatred and bias. Racial durs,
burning crosses and swastikas are only
symptoms of the problem; they are not the
cause. If weareto eliminate hatred, racism
and bigotry, we must educate our society
and build a strong foundation for aworld
that clearly has no placefor bias.

When | becameActing Governor, | madea
commitment not to changewho | am or the
values| hold. | want to servemy timewith
dignity and provide stability to our State
government. | want to start the process of

cell researchisrealized right herein New
Jersey. Most importantly, | want to build
bipartisan consensus and solutions.

restoring the public's trust in the institutions
of government.

Through agencies such as the Division on
Civil Rights, we can be an advocate for
people who are in need, but without the
resourcesto hire alobbyist or make a
political contribution.

These are the values that | bring to the
Governor’s office — the same ones that have
served memy entirelife.

AsActing Governor, I’m proud of the
progress we' ve madein New Jersey, but there

We must aso reach out and help the families

and individuals who struggle every day with
mental health. In addition, | want to make our
schools a safer place for our children, and |
want to make sure that the potential of stem

still ismuch work ahead of us. With your
support and dedication, let us work together
in the days ahead to make New Jersey a better
placefor all peoples. V¥
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Your Rights. Our Commitment. The New Jersey Law
Against Discrimination Turns SixXty by Attorney General Peter C. Harvey

| AsWorld Wear Il was
drawing to aclose,

N the New Jersey

" Legidaturesaizedon
an opportunity to
creagteabold new law
to combat
discrimingtion.

Attorney General
Peter C. Harvey

Introduced on
March 12, 1945 by Newark Assemblyman
Dr. James O. Hill, passed unanimously by
the Assembly and the Senate, and signed
into law onApril 16, 1945 by Governor
Walter Edge, the New Jersey Law Against
Discrimination (LAD) wasthefirst of its
kind in the nation.

Consider the foresight of the New Jersey
Legidatureinitstime.

[tsmembersenvisioned, ddiberated on, and
ultimately adopted the nation’sfirst
comprehensveanti-discriminationlaw nearly
two decadesbefore Dr. Martin Luther King, J.
warned, inhishistoric 1963 | etter tofellow dergy
fromtheBirmingham City Jail, that “injustice
anywhereisathrest to justice everywhere.”

New Jersey lawmakers did it three decades
before the late Egyptian President Anwar
Sadat reminded us, in his 1978 memoir In
Search of Identity, that “there can be hope
only for a society which acts as one big
family, not as many separate ones.”

And they did it at atime when our nation was
preoccupied in World War 11 — in two separate
world theaters— with ensuring that foreign
powers seemingly bent on world domination
and the spread of evil were stopped.

The LAD isatestament to New Jersey’s
pioneering quest for fairness and equality for
all. And whileits creators could not have
envisioned the particulars of future change, the
LAD continuesto serve dl New Jerseyans.

The continuing visibility of the LAD isdue
to three principal factors: the vision of the
law’soriginal architects, the elasticity of the
statute resulting from periodic amendments,
and consistent enforcement by the Attorney
Generd’sOffice over thepast 60 years.
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Whenthe LAD was signed into law, the New
Jersey Division on Civil Rightswas created to
enforce it, and to educate the state's residents
about the rights and obligationsit carried.

Today, the Division and the Attorney
General’s Office continue to work tirelessly
tofulfill the LAD’smission and goals.

In 2003, for example, wefiled housing
discrimination lawsuitsagainst landlordsin
Essex, Hunterdon and Passaic counties, and
againg onereal estatefirminAtlantic County,
charging them with unlawfully refusing to
acoept certain tenants because they intended to
pay using federal rental assistance vouchers.

These lawsuits were the first prosecutions filed
under anew State law that prohibits housing
discrimination by landlords on the basis of a
person'ssource of lawful income, or rental subsdy.
Ultimatdly, wereached settlement agreements
in 2004 requiring those Respondentsto: pay
the Stateatota of morethan $80,000, to submit
thelr rental practicesto State monitoring, and to
provide housng-discrimination-rdatedtrainingto
thar enployessaswell as inthecaseof the Shore-
areared estate agency, about 1,000 red estate
professionas in three South Jersey counties.

Through enforcement by the Division on Civil
Rights Housing Investigations Unit, there
has been extensive outreach and education
for landlords, property owners, Redltorsand
those who publish housing advertisements of
their obligations according to the law, and the
pendtiesfor non-compliance.

Similarly, we have been aggressivein
investigating and, where appropriate,
prosecuting discriminationinother walksof life,

We have prosecuted businesses for alowing
ahostilework environment to exist toward
femalesand minorities. (Clayton v. Instant
Printing, Inc.; Valencia v. Route 23 Honda).

We have prosecuted individuasfor sexudly
harassing co-workers. (Floresv. Albarracin).

We have prosecuted a motel operator for
discriminating against a disabled person
by refusing accommodations to him and
his licensed, registered guide dog.
(McHugh. Lin).

We have prosecuted a school district for
failing to deal effectively with the bullying
of a high school student perceived to be
homosexual. (L.W.v. TomsRiver Regional
Schools Board of Education).

Andwearecurrently prosscutingamgor movie
thester company—Regd Cinemes—for fallingto
adequetdy acoommodatethe dedf, thehard of
hearing, and thosewithvisonloss  (Sateof New
Jersgy v. Anschuitz Corporation dba Regal
Entertainmant Group or Regal Cinemes Inc).

Ineach case, we have made apoint of publicizing
the prosecutions as ameans of raisng
awareness, and letting the public know weare
serious about combeting discrimingtion. A copy
of our pressreleases regarding the
aforementioned metters can befound at
www.NJCivilRights.org.

Stll, it happenstoo often that minoritiesin search
of housing dlege they have received disparate
trestment, and Sateinvetigation through the use of
bladk andwhite"tesers’ confirmsthey arecorredt.

Too often we hear allegations that people
arebeing “steered” into acommunity by real
estate renters and sellers because that
community is"“moreblack” or “moreAsian.”

Toodftenwomenaredleging thet they arebaing
sexudly harassad on thejob. And too often aperson
with adisshility —such asdegfness or hearing loss—
expresss frudration because abusnessowner he
or shetried to contact by phoneviaa TTY
device or “telephone typewriter” hung up.

We are committed to eradicating unlawful
discrimination on al fronts. We know that six
decades on, no matter how much we have
accomplished, thereistill muchwork tobedone.

Dr. Kingadmonished usthat, “ Al Iabor thet uplifts
humenity hes dignity and importance and should
be undertaken with painstaking excellence.”

Thisiscertainly aguiding principlefor all of
us at the Attorney General’s Office, which
includesthe Division on Civil Rights.

Aswe continueto work together to accomplish
the goas st forth by the LAD dl those yearsago,
wewill teakecaretoliveupto Dr. King' swordsof
wisdom, and endeavor to eliminate unlawful
discrimination wherever wemay findit. ¥
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From the Desk of the Director: Sixty Years Old and Going
Strong: The NJ Law Against Discrimination

As2004 drew to aclose
and 2005 began, we
have seentheNJLaw
Againg Discrimination
enter itssixtieth year
and it has never seemed
S0 vibrant.

Whileenforcing the
nation’s oldest gtate civil
rights stetute, over the
course of the past year the Division received
nearly 20,000inquiriesfrom congtituents,
attorneys, employers, union leaders, housing
providers, red estate professionds, sudents,
and parents. Our gtaff, assmadl asitis, wasable
to completeinvestigationson nearly 1200
casesin 2004 and reduce our backlog of cases.
Our Mediation Unit was a so recognized
nationally by EEOC and received acontract to
conduct mediaionsfor theUSEEOC. Thisis
good newsfor al involved asit keepslitigation
costs down and savesthe tax dollars that allow
theDividontofulfill itsmisson.

A8
Director J. Frank
Vespa-Papaleo

Our Housng/MDRR Investigation Unit offered
for thefirst timetheability tofiletheMultiple
Dwéling Rule Report online—atimeand cost
savings function which waswell received by
property owners throughout the state. Close to
one-third of property owners used the new
paperlesse-filing sysem. Next year'sgod isto
makethe entirefiling system paperless.

Oneresult of the Housing Unit’swork was
the settlement with four different property
ownersin acase regarding source of lawful
income (Section 8) discrimination. Thisisa
significant steptomakingit clear toal New
Jersey property ownersthat the State is
ensuring that everyoneis given their fair
chance at finding housing. Additionaly, this
year New Jersey entered into aformalized
contract with the US Department of Housing
and Urban Development, making the DCR
the principal investigatory agency for
housing discrimination mattersin the State.

At the sametime, the Disabilities/Public
Accommodations Unit has been working
aggressively to streamline the processing of
disability and public accommodation cases
whileraising public awareness of therights

of personswith disabilities. The Division
promoted this awareness with the Second
Annual Disability Law Conferenceheld on
March 9 and 23 in Ancoraand Paramus.
This year, the Division focused on the
rights of personswith mental disabilities
and the turnout surpassed expectations.
You can read more about the conference on
page 9, but on behalf of the Division, |
would like to thank everyone who made
this year’'s conference a success.

Robert Kennedy once said that each
generation makes its own accounting to
its children and asked “if not us, then who
will lessen the suffering of our children?”’
Under the leadership of Acting Governor
Codey and Attorney General Peter C.
Harvey, the Division has taken stepsto
ensure that our accounting to New
Jersey’s children has a positive balance.

Leading up to thisanniversary year of the
netion’soldest state anti-discriminetion law, a
very important DCR ruling wasissued againgt
the TomsRiver Board of Education on behalf
of aparent and her son, who had been
repeatedly harassed and assaulted because of
the perception that he was gay.

The school board has appealed this
decision, amove which has brought a
number of organizationsto rally around the
Division’'sdecision. Indeed, in mid-February
abrief wasfiled on behalf of several amicus
curia seeking to uphold the decision in
favor of the student and his mother. The
amici included theAmerican Civil Liberties
Union of New Jersey, Association of
Children of New Jersey, Education Law
Center, Gay Leshian and Straight Education
Network of Northern New Jersey, National
Conferencefor Community and Justice, New
Jersey Family Voices, Roxbury Parentsfor
Exceptional Children, and Statewide Parents
Advocacy Network of New Jersey.

But bullying and harassment are not the only
formsof discriminationour childrenface. Even
in sports, lines are drawn and violations of the
LAD abound. Inthe opening months of 2005,
there were two casesin which young girls
were not dlowed to play organized sportswith

young boys smply because of their gender and
not because of ability.

Additionally, there was an important case
involving a nursery school’s refusal to
accommaodate an applicant who had a
peanut alergy. As the peanut allergy has
become more widespread, so should
awareness about the rights of students
with various conditions and disabilities.

We areaso in themidst of one of the most
complex andimportant litigationsinthe
Divison'srecent history—alawsuit wefiled
against Rega Cinemasto requirethemto make
their NJ theaters accessible to persons who
arededaf, hard of hearing, blind, or visualy-
impaired, comprising morethan 900,000
residents of the State. Thisinitiative has made
New Jersey the nation’sleader in bringing
equa access to movies to our residents, and
wewill continueto fight hard for them, and
especially for childrenwho can benefit from
greater accessto communication.

Enforcing a60-year-oldlaw cantakeonmany
formsand aswelook back to the dosing months
of World War 11 when New Jersey legidaors
took thetimeto answer thecall for equality, we
look forward and know that with their rights
affirmed and thespirit of anti-discrimination
demondrated, our children will continueto pass
on apodtive baance of fairnessto the future.
After 60 yearsof tryingto end unlawful
discrimination, may wedl gaingrengthin
knowing that wehaved| madeNew Jarsey a
better placetolive, work, and enjoy life Whilewe
have done much, though, we have much moreto
do. For thet reason, we &t the Divison once

againpledgetolet dl peoplein New Jersey know
thet Your Rightsare Our Commitment. 'V

4 D
Need Help with Housing
Discrimination?

Call the toll-free
Civil Rights
Housing Hotline at
1-866-405-3050
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Support For Division’s School Bullying Decision

Several organizations, led by the American
Civil LibertiesUnion of New Jersey, have
joined together to urge the Appellate
Division of the Superior Court to affirma
recent ruling by the Director which found
that a school district violated the Law
Against Discrimination whenit failed to
prevent and stop harassment of a student
by other students because of his perceived
sexual orientation.

“Children should not have to be afraid of
going to school for fear of being harassed
and parents should not have to worry that
their children will be subjected to
discrimination,” said Deborah Jacobs,
Executive Director of theACLU of New

Jersey.

In the case, a student was subjected to
ongoing incidents of verbal and physical
abuse by other students because they
perceived him to be gay. These incidents
included being subjected to a simulated
sex act whilein linein the school cafeteria

and being beaten by neck chainsin the
school locker rooms.

The schoal district addressed each reported
incident by counseling the student harasser,
but in the meantime, other students
continued the harassment. The school
digtrict never modifieditsdiscrimination
policies to advise parents and students that
harassment based on actual or perceived
sexual orientation was prohibited and never
undertook any training of the student body
to prevent future recurrences.

The Director found the school district liable
for the harassment. In addition to awarding
damages for emotional distressto the
student and his mother, the Director ordered
the school district to modify its policiesto
address anti-homosexual harassment and to
implement an anti-bullying training program.
The school district filed an appeal.

Eight organizations, all of which advocate
therights of children, joined together to file

an amicus curiae, or friend of the court,
brief. In addition tothe ACL U, organizations
joining in the brief include the Association
for Children of New Jersey, the Education
Law Center, the Gay L esbian and Straight
Education Network (GLSEN), National
Conference for Community and Justice
(NJ)(formerly the National Conferencefor
Christiansand Jews), Roxbury Parentsfor
Exceptional Children, Statewide Parents
Advocacy Network and New Jersey Voices.

The amici provide the court with social
science research on the harms of bullying
and peer student harassment, and urge
the court to adopt the Director’s remedial
schemein order to create a
nondiscriminatory learning environment.
The attorneyswho filed the brief are from
the ACLU and Gibbons, Del Deo, Dolan,
Griffinger & Vecchionein Newark.

A copy of the Director’'sdecisionin this
caseisavailable on the Division's Web site,
www.NJCivilRights.org ¥

Division Staff Training 2005: Your Rights. Our Commitment.

On January 4, 2005, the
Division staff assembled at the
Hughes Justice Complex in
Trenton to receive updates on
the law, procedures and
policies by State experts. First
Assistant Attorney General
Mariellen Dugan (above
right) gave the keynote
address for the 60th
anniversary year of the NJ Law
Against Discrimination under
the slogan “Your Rights. Our
Commitment.”

Guest speaker Steven Adubato
Jr., below right, with
Commissioner Dr. Joan Rivitz,
Director Vespa-Papaleo and
the event’'s co-coordinator
Esther Nevarez, helped the
Division outline its core
competencies.

NJDIVION
JN Civi
ww\r.NJCJviIRightlé.grg

above Cassandra Jetter,
Roberto Bustamante and
Waleska Lucas helped
ensure the day went off
without a hitch.
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Employer Advisory Council Holds Second Meeting

On January 12, 2005, the second meeting
of the Employer Advisory Council was
hosted by Jeffrey Kaszerman of the New
Jersey Society of CPAs. Co-Chair
Kaszerman isthe Government Relations
Manager at the Society of CPAS, the
second largest professional Association in
New Jersey.

“We're pleased to have the opportunity
to host this group,” said Kaszerman.
“It’s vital that employers have the
opportunity to sit down with policy
makersto explain what it is each group
needs and wants from the other. The
members of this council have already
benefitted from the Division’s
responsiveness to ideas developed in
our meetings and | think the employers
represented here are learning alot about
how to work better with the Division.”

Director J. Frank Vespa-Papal eo was
quick to agree with him, adding “Having
Jeffrey Kaszerman serve as Co-chair has
been a great asset to the Council. His
familiarity with business and government
means he knows how to bridge the gap
between private employers and
government officials.”

Mr. Kaszerman was joined by three other
Co-chairs: Christine Sterns, Vice President
Health & Legal Affairsat NJBIA; Pamela
Poff, Deputy General Counsel and Senior

EAC Co-Chairs Jeffrey Kaszerman,
Christine Sterns and Armando Riccio with
Director Vespa-Papaleo

Vice President with UBS Financial Services
Inc.; and Gene Mulroy of Holt, Mulroy &

Germann PublicAffairsL.L.C.

Over 40 participants made full use of the
opportunity to learn about the Division on
Civil Rightsand its procedures, ask
questions of the senior staff and Deputy
Attorneys General present, and offer
suggestions for how the DCR can work
more effectively with the employer
community in New Jersey.

Deputy Attorney General Jim Michael
presented information on proposed

" changesin the DCR regulations to the
. group. Theseregulationswill streamline

DCR procedures, and organizethemina
user-friendly format. (For more on this
topic, seethe article on page 10.) Deputy
Attorney General Charles Cohen and
Assistant Director Gary LoCassio
provided concrete suggestions on how to
optimizeinteractionswith DCR
investigative and legal staff.

A wide range of topics arose during the
session, from substantive law issues such
as reasonable accommodations in
disabilities cases and how to address
confidentiality issuesininternal
workplace investigations to procedural
issues about DCR deadlines. A new DCR
publication called Employing Workers
with Disabilities, Incentives &
Recommendations was created based on
questionsfrom thefirst Employer
Advisory Council Meeting, and
distributed to participants.

For additional information regarding the
Employer Advisory Council, please
contact Special Assistant Bear Atwood,
Esg. a 609-292-5326 or

bear.atwood@l ps.state.nj.us V¥V

Division Staff Pitch In

left Division investigator Elbia
Concepcion recently
successfully completed
training for the State Police
sponsored Community
Emergency Response Team.

right Pitching in at St. John’s Soup
Kitchen are Division staff and family
members Leona Draughn, Anthony
Papaleo, Ninoshka E. Lucas, Benn
Meistrich, and Deputy Attorneys
General Anne Marie Kelly and
Cristina Patel.
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DATE: January 2005
TO: Real Estate Agents, Brokers, and Owners of Real Property in New Jersey
FROM: Peter C. Harvey, Attorney General, State of New Jersey

J. Frank Vespa-Papaleo, Director, New Jersey Division on Civil Rights
SUBJECT: New Jersey Law Against Discrimination and Federal Fair Housing Laws

The rules of the New Jersey Real Estate Commission require every licensed broker or salesperson with whom you are
listing your property for sale or for rent to give you a copy of this legal memorandum.The purpose of this memorandum

istohe

Ip you comply with the New Jersey Law Against Discrimination (“LAD") and federal laws that prohibit discrimina-

tion in the sale or rental of real property.

Togeth

er,the LAD and the Fair Housing Amendments Act of 1988 prohibit you from discriminating against a prospective

buyer or tenant because of his/her race, creed, color, national origin, sex, marital status, affectional or sexual orientation,
familial status,actual or perceived physical or mental disability,ancestry, nationality,and domestic partner status.(Note:
“familial status”refers to families with a child or children under 18 years old and/or pregnant women.”Disability”includes

person

s afflicted with AIDS or HIV or perceived to be afflicted with AIDS.) The LAD also prohibits housing discrimination

based on the source of lawful income or source of lawful rent or mortgage payment a tenant or purchaser uses.This
means, for example, that a landlord cannot deny the lawful recipient of a Section 8 HUD voucher the right to
rent an apartment based on that source of lawful income.

The following are some of the requirements that apply to the sale or rental of real property:

1.

All persons, regardless of their membership in one of the protected classes stated above or source of lawful
income used for rent or mortgage payments, are entitled to equal treatment in the terms, conditions or privi-
leges of the sale or rental of any real property (e.g., itisillegal to deny that housing is available for inspection,
sale or rent when it really is available);

No discriminatory advertising of any kind relating to the proposed sale or rental is permitted;

The broker or salesperson with whom you list your property must refuse the listing if you indicate any intention
of discriminating on any of the aforesaid bases;

The broker or salesperson with whom you list your property must transmit to you every written offer he/she
receives on your property;

Any provision in any lease or rental agreement prohibiting maintenance of a pet or pets on the premises is not
applicable to a service or guide dog owned by a disabled, blind or deaf tenant;

Alandlord may not charge a tenant with a disability an extra fee for keeping a service or guide dog; and
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7. As landlord, you must permit a tenant with a disability,at that tenant’s own expense, to make reasonable
modifications to the existing premises if such modifications are necessary to afford such person full enjoyment
of the premises.

The sale or rental of all property including open land, whether for business or residential purposes, is covered by the LAD,

with the following exceptions:

1. Therental of a single apartment or flat in a two-family dwelling, the other occupancy unit of which is occupied
by the owner as his/her residence at the time of such rentals;

2. Therental of aroom or rooms to another person or persons by the owner or occupant of a one family dwelling
occupied by him/her as his/her residence at the time of such rental;

3. In the sale, lease or rental of real property, preference given to persons of the same religion by a religious
organization; and

4, The prohibition against discrimination on the basis of familial status does not apply to housing for older persons
(as defined in the LAD at N.J.S.A. 10:5-5mm).

Note:The first two exceptions do not apply if the dwelling was built or substantially rebuilt with the use of public funds,
or financed in whole or in part by a loan, ora commitment for a loan, guaranteed or insured by any agency of the federal
government.The term“any agency of the federal government”includes, but is not limited to, the Federal Housing
Administration (FHA) or the Veterans Administration (VA), which are most commonly used in such matters.Furthermore,
discrimination in connection with some of the transactions covered by the above-described exceptions may neverthe-
less be prohibited under the Federal Civil Rights Act of 1866 (42 U.S.C. 1981, 1982).

Brokers and salespersons are licensed by the New Jersey Real Estate Commission.Their activities are subject to the
general real estate laws of the State and the Commissions’s own rules and regulations.The New Jersey Law Against
Discrimination applies to all people in the State and is enforced by the Division on Civil Rights, Office of the Attorney
General,the Department of Law and Public Safety.

Should you require additional information or have any questions, including how to report a complaint, please review the
Division’s Web site at www.NJCivilRights.org or contact the Division on Civil Rights Housing Hotline toll free at (866)
405-3050. Please contact the Division if you desire securing the services of a Division trainer on the subject of housing
discrimination.

Sincerely yours,

\ gty

Peter C. HARVEY J.FrRANK VESPA-PaPALEO, Esa.
Attorney General Director
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A Case Study in New Jersey’s Family Leave Act
by Assistant Director Gary LoCassio

Trueto itstradition of protecting working
families, the New Jersey Legislaturein 1989
passed the state Family Leave Act (FLA)
to provide job security to working men and
women who need timeto carefor their
young children or seriously ill family
members. Four years|ater, Congress
passed the Federal Family and Medical
LeaveAct (FMLA), which expanded
worker protection by also providing leave
for employeesto recover from their own
medical conditions. In combination, these
laws offer critical job protection that
enables wage earners to balance the
demands of work and family. But for
employers, the challenge of understanding
how these laws fit together to govern
leave entitlements can be formidable and,
as| will discuss, the analysisis further
complicated by civil rightslawswhich may
require granting additional time off asa
form of reasonable accommodation.

Director Frank Vespa-Papaleo provides an
instructive analysis of these issuesin
Cebula v. Catalina Marketing
Corporation, one of the important
administrative ordersissued during 2004.
Thefactsin this case arerelatively
straightforward. Suzanne Cebulawas
employed by CatalinaMarketing asaclient
service executive. When she became
pregnant, Catalina advised her that she
was entitled to atwel ve-week maternity
leave under the Federal Family and
Medical LeaveAct, and Ms. Cebula
commenced her |eave shortly before giving
birth. Seven days prior to the expiration of
her |eave, Catalinareceived afax from
Cebula's doctor indicating that she would
be unable to return to work as scheduled
because of aback ailment related to her
pregnancy. Subsequently, Catalina’s
human resource supervisor denied
Cebula's request for an extension of leave
because Catalina spolicy limited maternity
leaves to the twelve weeks mandated by
theFMLA. Instead, Catalinaoffered Ms.
Cebulaapart-time position but, before
Cebulacould respond, terminated her
employment two days after she was

scheduled to return from leave. The
Director found that Cebula' stermination
violated both the FLA and the New Jersey
Law Against Discrimination (LAD).

Catalina’'smaternity leave policy illustrates
some of the common pitfallsemployers
must avoid when developing and
implementing leave poalicies. Thepolicy’s
most basic flaw wasitsfailureto recognize
that, because the FLA does not provide
leave for an employee’'sownillness or
disability, an employee who hastaken a
medical leave under the FMLA for a
pregnancy-related disability has not yet
taken leave for areason covered under the
FLA. Such an employee may still be
entitled to an additional twelve-week FLA
leave to care for the newborn, and thisis
true even if theemployee, like Ms. Cebula,
isphysically unableto return to work.
Thus, apolicy that rigidly restricts
combined family and medical leaveto
twelveweeks may violatethe FLA wherea
pregnant employeefirst takes medical

leave for her pregnancy-related disability,
and then seekstime off for care of her
newborn.

The Director found Catalinaalso failed to
give Cebula proper notice of her rightsto
family leave asrequired by the FLA. Even
though Catalina had conspicuously
displayed the appropriate FLA poster, the
information contained in its handbook and
communicated verbally to Ms. Cebula
clearly misstated her FLA entitlement, and
rendered the posting ineffective as a
means of informing Cebulaof her rights
under the act. Moreover, once Cebula
asked for an extension of |eave after the
expiration of her 12 weeks of medical leave,
Catalina should have known that she was
entitled to child care leave under the FLA
separate and apart from any medical leave
she had taken, and informed her of this
right. Employers should be mindful that to
request leave under the FLA, an employee
need not use the magic words “family
leave,” but need only provide her
employer sufficient informationto alert it

that she plans to take time off for areason
covered by the act. Here, Catalina'sfailure
to properly inform Ms. Cebula prevented
her from requesting the child careleave to
which she was entitled. Accordingly, the
Director found that Catalina sfailureto
properly inform Cebulaof her family leave
entitlement and its subsequent denial of
leaveviolated the FLA.

The Catalinaleave policy was also flawed
inthat it did not take into account that the
LAD may require an extension of medical
leave beyond what even the FMLA
demands. Under the LAD, an employee
who needs |eave related to a disability is
entitled to such leave if there is no other
effective accommodation and the leave will
not cause an undue hardship. A mistake
employers commonly makeisto assume
that granting disability leave pursuant to
the FMLA will satisfy any obligation to
provide a reasonable accommodation
under civil rights statutes protecting
workerswith disabilities. The key for
employersisto determine an employee's
rights under each statute separately, and
decide whether the amount of leave
requested must be granted. Because the
Law Against Discrimination covers people
with even temporary disabilities, Catalina
was required to consider whether it could
provide Cebulaan accommodation that
would allow her to retain her position.
Based on the record in this case, the
Director concluded that Catalina could
have granted Cebula an extension of leave
without undue hardship, and that by
terminating her it also violated the LAD.

The Director’sorder in Cebulaprovidesa
thorough explanation of the legal
standards that govern the application and
interrelation of the FLA, FMLA, and
disahility provisions of the LAD, and we
encourage you to read the case in its
entirety on the Division's Web site at
www.NJCivilRights.org. Also check the
site’'scompendium of Director’sorders,
which provides a synopsis of all the orders
featured on the Web site. A complete
version of eachisalso available. W
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Protecting the Rights of People with Mental Disabilities

The 2@ Annual Disability Law
Conference: Protecting the Rights of
People with Mental Disabilities is
evidence of our state’s extensive outreach
to New Jersey residents with disabilities
as apart of the Disability and Public
Accommaodation Special Investigation
Unit.

Under the leadership and guidance of
acting Governor Richard J. Codey, who has
made mental disabilitiesand mental illnessa
priority policy issue, these conferences
brought renewed awareness to the public
about mental disabilities, and hopefully
result in positive changes.

“This conference supports our broader
effortsto eliminatethe stigmaassociated with
mental illness,” Codey said. “By educating
the public about the rights of individuals of
mental illness, we are helping break down
the barriers they too often face.”

Following thefirst Annual Disability Law
Conference: Protecting the Rights of
People with Hearing Lossin 2004, great
strides were made on behalf of the Deaf
and hard of hearing community. Attorney
General Peter C. Harvey and Director
Vespa-Papal eo seized the initiative and the
momentum of the conference to increase
captioning for moviesin five major movie
theater chains and to ensure hospitals
provide reasonable accommodations to
Deaf and hard of hearing patients. Similar
progress is hoped for after this conference
with its special focus on mental
disabilities.

Director Frank Vespa-Papaleo chose to
focuson mental disabilitiesfor 2005
“because we have seen an increase in those
casesand it isacritical part of the
community, and often misunderstood by
employers and advocates.” The mentally
disabled community is growing and crosses
all ethnic, racial and gender boundaries.

TheDivision’'smain goal with these
conferences was to educate attendees
about the New Jersey Law Against
Discrimination and ensure that New Jersey
citizens are made aware of their rightsto

above From left to right: Charles
Cohen, DAG; Director Frank Vespa-
Papaleo; Joseph Gehring, Jr., Esq.;
Mary Ciccone of NJP&A; David
Lazarus, Director of Litigation, NJ
Community Health Law Project; Jay
Yudof, NAMI-NJ; Marie Verna, Director
of Mental Health Association of New

Jersey; Kevin Martone, Governor’s Task Force on Mental Health; Corrado Glgante
Director of Newark EEOC; Wayne Vivian, President of Coalition of Mental Health
Consumers Organization; Chris Tester, Conference Coordinator.

above right Director Vespa-Papaleo with Special Projects Coordinator Chris Tester and
Co-sponsors Nancy Carr, Director of Bergen Community College Office of Specialized
Services and Jim Thebery, Director of Bergen County Division of Disability Services.

accommaodation, employment, housing,
education and public services, as well as
the Federal American Disability Act.
Conference attendees learned about
servicesthat the Division on Civil Rights
hasto offer, including how tofilea
complaint and waysthe Division can
accommodate theindividual with
transportation or mobility issues.

The committee, composed of
representatives from the Division of
Mental Health Services, the New Jersey
Council on Developmental Disabilities, and
the Division on Civil Rights, had been
planning the conferences since November.
They dedicated their time and energy to
ensure that the conference provided a
diverse and enriching group of experts
who will focus on awide range of mental
disability issues.

The conference was co-sponsored by the
Officeof Acting Governor Richard J.
Codey, New Jersey Attorney General Peter

C. Harvey, Equal Employment
Opportunities Commission, New Jersey
Division of Mental Health Services, New
Jersey Council on Developmental
Disabilities, New Jersey Mental Health
Task Force, New Jersey Human Relations
Council, Bergen County Division of
Disahility Services, Bergen Community
College Office of Specialized Services, and
AncoraPsychiatric Hospital.

The 2™ annual Disability Law Conference
was held twice, once in each location. The
first conference was on Wednesday,
March 9 at the Ancora Psychiatric
Hospital, and the second conference was
on Wednesday, March 23 at Bergen
Community College.

Both sessions were well attended by
consituents, advocates and members of
the press. The Division would like to thank
all participants and attendees for a
successful conference. V¥




New Jersey Office of The Attorney General

Education is the Key to Combating Discrimination

When Dr. Joan Rivitz
received acall at
dinner timefromthe
Governor’s
Appointment
Council asking her if
she would serve on
the Commission on
Civil Rights, shewas
thrilled, but in effect
she had spent her entire life preparing for
this appointment.

Dr. Joan Rivitz

As a descendent of Holocaust survivors,
Commissioner Rivitz grew upwitha
strong sense of justice. She was raised
with stories about the ordeal that her
grandmother and great aunt experienced
in concentration camps. Accounts of
infamous places like Auschwitz were not
fuzzy facts of European history for her,
but nightmares imparted to her by people
she loved who were there.

Commissioner Rivitz, who isdevoted to
her family, received her Ph.D. in education
from ColumbiaUniversity. She hasbeen
married for thirty-five years and has two
sons and a daughter-in-law. She considers
herself extraordinarily proud to be an
American and is grateful for the
opportunities the United States affords.

Commissioner Rivitz'shectic merry-go-
round, as she refersto her tightly booked
schedule, isalifelong outreach campaign
against bias, prejudice and bigotry. She
works closely with the New Jersey
Commission on Hol ocaust Education,
Officeof Bias Crimeand Community
Relations, and she isthe Chair of the
Advisory Board of the New Jersey Human
Relations Council. Commissioner Rivitz
works on anti-bullying projects throughout
New Jersey and believes that most issues
can be resolved through education.

She dedicates her time tirelessly, because,
as she says, “fighting bias, prejudice and
bigotry are my mission.” She'sjust
energized about being amember of the
Commission on Civil Rightsin thisfight
for justice and working with the Division
on Civil Rights.

The Division is stronger than ever and
fighting to protect NJ residents,” she says.
“Director Vespa-Papal eo, his dedicated staff
and the Commission arewonderful to work
with.” Commissioner Rivitz isproud that she
has been able to be associated with the
Division asit has made some
groundbreaking decisions which have
greatly contributed to the cause of ending
unlawful discriminationin New Jersey. “1 am
grateful to the Division for making such
great strides against bullying in schools and
in making movietheaters more accessibleto
the deaf and blind. New Jersey istruly the
nation’sleader in civil rights.” V¥

New Regulations Proposed

The Division has revamped its Rules of
Practice and Procedure, which providethe
“rules of the road” for how a case before
the agency is processed.

The Division’srules of practice have been
added to and modified at various points over
the years, which has created the current
patchwork of rulesthat are difficult tofollow
and, in some cases, outdated. In a process
that began over ayear ago, a cross-section
of Division employees—investigators,
managers, attorneys—formed acommittee
to examine the current rules and determine
how they could be updated. After
reviewing the agency’s current practices
aswell asrules from other states, a new set
of rules was developed.

The Division is proposing to repeal its
current rules of practices and procedures in
itsentirety. The proposed new ruleswill be
reorganized and easier to follow, asthey will
track how a complaint proceeds through the
agency. The proposed new ruleswill also
assist in allowing the Division to better
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focus its resources for investigating
discrimination complaints. For example, the
new ruleswill providefor the Director to
administratively dismissacomplaint when
the complainant has refused to accept what
the Director deemsto be areasonable offer
of settlement from arespondent. Also, the
ruleswill streamlinethe processfor issuing
defaults against respondents that stonewall
the Division during an investigation. The
proposed new rules will also address for the
first timetherulesrelated the Division's
successful mediation program.

The proposed new rules were published on
April 18 for publiccommentinthe New
Jersey Register sometimein early spring. The
public hasuntil June 17, 2005 to submit
written commentsto Assistant Director Gary
LoCassioat 140 East Front Street, PO Box
089, Trenton, NJ08625. Therulesareal so
availablefor review on the Division'sWeb
site, www.NJCivilRightsorg. V¥

Save the Date!

6:00 - 10:00 pm

xual

To be held
Rutgers University
Douglass College Student
Center, Trayes Hall

New Brunswick, NJ

For more information,

please visit
www.NJCivilRights.org
\. J
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Division and Commission Honor Black History Month

TheDivision on Civil Rightsand the NJ left At the celebration: NJ
Commission on Civil Rightshosted its r Civil Rights Commissioner
Black History Month program, entitled John Campbell; Herman
“Celebrating the History of Our Ancestors Bigham, Assistant Director
Through Art and Poetry.” The program Philip Freeman; Dr. Irene
was held on February 8, 2005 and isthe Hill-Smith, Member of the
Division’s second annual celebration. It US Commission on Civil

; ) Rights Advisory
featured a series of poetry readings from Committee: Ewuare
Euware Osayande, poet laureate of Osayande, poet laureate at
Rutgers University, Camden and a display Rutgers University; and
of African artifactsfrom renowned Director Vespa-Papaleo
exhibitionist Herman Bigham, whois (not pictured).
affiliated with the Walt Whitman Arts
Center in Camden.

“Thisyear’s black history month program
wastruly alearning experienceto
understand the tremendous influence that
African Art and poetry has had on African
American culturefrom ahistorical
perspective,” said Assistant Director Philip
Freeman, who coordinated the program
with other staff members. “1’mlooking
forward to an exceptional exhibition
display and poetry reading.”

right Herman Bigham
presents the beauty of
African art to Division staff.

TheDivisionwelcomed approximately 50
guests to the program, which include
membersof theNJCommission on Civil
Rights, NJHuman Relations Council, and the
NJHuman RelationsAdvisory Board. V¥
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